In the Supreme Court of North Carolina

Order Adopting Amendments to the
Standards of Professional Conduct for Mediators

WHEREAS, section 7A-38.2 of the North Carolina General Statutes
establishes the Dispute Resolution Commission under the Judicial
Department and charges it with the administration of mediator certification
and regulation of mediator conduct and decertification, and

WHEREAS, N.C.G.S. § 7A-38.2(a) provides for this Court to adopt
standards for the conduct of mediators and of mediator training programs
participating in the proceedings conducted pursuant to N.C.G.S. § 7A-38.1,
7A-38.3, TA-38.4A, TA-38.3B, and 7A-38.3C.

NOW, THEREFORE, pursuant to N.C.G.S. § 7A-38.2(a), the Standards
of Professional Conduct for Mediators are hereby amended to read as in the
following pages. These amended Standards shall be effective on the /=
of _March ,2042

Adopted by the Court in conference the ?'}& day of

2 At , 20 10 . The Appellate Division Reporter shall
promulgate’ by publication as soon as practicable the portions of the
Standards of Professional Conduct for Mediators amended through this
action in the advance sheets of the Supreme Court and the Court of Appeals.
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For the Court

Witness my hand and seal_ of the Supreme Court of North Carolina,
thisthe A dayof \ 2 diicaiey 520 /0).
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Christie Speir Cameron
Clerk of the Supreme Court



STANDARDS OF PROFESSIONAL CONDUCT
FOR MEDIATORS

PREAMBLE

These standards shall agg y ate—mtended—te—mstm—aM—ptemete—pebl%eenﬁelenee—m—the

to all mediators who are
certlfled by the North Carollna Dlspute Resolutlon Commission or who are not certified,
but are conducting_court-ordered mediations in the context of a program or process that is
governed by statutes, as amended from time-to-time, which provide for the Commission
to requlate the conduct of mediators participating in the program or process. Provided,
however, that if there is a specific statutory provision that conflicts with these standards,

then the statute shaII control Aswﬁhethepfepm&e#ehsputereseluttehrmedt&newmust

These standards are intended to instill and promote public confidence in the mediation
process and to provide minimum standards for mediator conduct. As with other forms of
dispute resolution, mediation must be built upon public understanding and confidence.
Persons serving as mediators are responsible to the parties, the public and the courts to
conduct themselves in a manner that will merit that confidence. (See Rule VII of the
Rules of the North Carolina Supreme Court for the Dispute Resolution Commission.)




It is the mediator’s role to facilitate communication and understanding among the parties
and to assist them in reaching an agreement. The mediator should aid the parties in
identifying and discussing issues and in exploring options for settlement. The mediator
should not, however, render a decision on the issues in dispute. In mediation, the
ultimate decision whether and on what terms to resolve the dispute belongs to the parties
and the parties alone.

I. Competency: A mediator shall maintain professional competency in mediation
skills and, where the mediator lacks the skills necessary for a particular case, shall
decline to serve or withdraw from serving.

A. A mediator’s most important qualification is the mediator’s competence in procedural
aspects of facilitating the resolution of disputes rather than the mediator’s familiarity
with technical knowledge relating to the subject of the dispute. Therefore a mediator
shall obtain necessary skills and substantive training appropriate to the mediator’s
areas of practice and upgrade those skills on an ongoing basis.

B. If a mediator determines that a lack of technical knowledge impairs or is likely to
impair the mediator’s effectiveness, the mediator shall notify the parties and withdraw
if requested by any party.

C. Beyond disclosure under the preceding paragraph, a mediator is obligated to exercise
his/her judgment as to whether his/her skills or expertise are sufficient to the demands
of the case and, if they are not, to decline from serving or to withdraw.

I1. Impartiality: A mediator shall, in word and action, maintain impartiality
toward the parties and on the issues in dispute.

A. Impartiality means absence of prejudice or bias in word and action. In addition, it
means a commitment to aid all parties, as opposed to a single party, in exploring the
possibilities for resolution.

B. As early as practical and no later than the beginning of the first session, the mediator
shall make full disclosure of any known relationships with the parties or their counsel
that may affect or give the appearance of affecting the mediator’s impartiality.

C. The mediator shall decline to serve or shall withdraw from serving if:
(1) a party objects to his/her serving on grounds of lack of impartiality, and
after discussion, the party continues to object; or
(2) the mediator determines he/she cannot serve impartially.




I11. Confidentiality: A mediator shall, subject to exceptions set forth below,
maintain the confidentiality of all information obtained within the mediation
process.

A. A mediator shall not disclose, directly or indirectly, to any non-participant, any
information communicated to the mediator by a participant within the mediation
process. A mediator’s tendering a copy of an agreement reached in mediation
pursuant to a statute that mandates such a tender shall not be considered to be a
violation of this paragraph.

B. A mediator shall not disclose, directly or indirectly, to any rea-participant,
information communicated to the mediator in confidence by any other participant in
the mediation process, unless that participant gives permission to do so. A mediator
may encourage a participant to permit disclosure, but absent such permission, the
mediator shall not disclose.

C. The confidentiality provisions set forth in A. and B. above notwithstanding, a
mediator has discretion to report otherwise confidential conduct or statements made
in preparation for, during, or as a follow-up to mediation to a participant, non-
participant, law enforcement personnel, or other officials or to give an affidavit, or to
testify about such conduct or statements in the following circumstances:

(1) A statute requires or permits a mediator to testify, or to give an affidavit, or
to tender a copy of any agreement reached in mediation to the official
designated by the statute.

(2) Where public safety is an issue:

(i) a party to the mediation has communicated to the mediator a threat of
serious bodily harm or death to be inflicted on any person, and the
mediator has reason to believe the party has the intent and ability
to act on the threat; or

(if) a party to the mediation has communicated to the mediator a threat of
significant damage to real or personal property and the mediator
has reason to believe the party has the intent and ability to act on
the threat; or

(iii) a party's conduct during the mediation results in direct bodily injury
or death to a person.

D. Nothing in this Standard prohibits the use of information obtained in a mediation for
instructional purposes, or for the purpose of evaluating or monitoring the performance
of a mediator, mediation organization, or dispute resolution program, so long as the
parties or the specific circumstances of the parties' controversy are not identified or
identifiable.



E. Nothing in this Standard shall prohibit a mediator from revealing communications or
conduct occurring prior to, during, or after a mediation in the event that a party to or a
participant in a mediation has filed a complaint regarding the mediator’s professional
conduct, moral character, or fitness to practice as a mediator and the mediator reveals
the communication or conduct for the purpose of defending him/herself against the
complaint. In making any such disclosures, the mediator should make every effort to
protect the confidentiality of non-complaining parties to or participants in the
mediation and avoid disclosing the specific circumstances of the parties’ controversy.
The mediator may consult with non-complaining parties or witnesses to consider their
input regarding disclosures.

IV. Consent: A mediator shall make reasonable efforts to ensure that each party
understands the mediation process, the role of the mediator, and the party’s options
within the process.

A. A mediator shall discuss with the participants the rules and procedures pertaining to
the mediation process and shaII inform the partles of such matters as applicable rules

B. A mediator shall not exert undue pressure on a participant, whether to participate in
mediation or to accept a settlement; nevertheless, a mediator may-and shall encourage
parties to consider both the benefits of participation and settlement and the costs of
withdrawal and impasse.

C. If a party appears to have difficulty comprehending the process, issues, or settlement

options, or difficulty participating in a mediation, the mediator shall explore the
circumstances and potential accommodations, modifications or adjustments that
would facilitate the party’s capacity to comprehend, participate and exercise self-
determination. If the mediator then determines that the party cannot meaningfully
participate in the mediation, the mediator shall recess or discontinue the mediation.
Before discontinuing the mediation, the mediator shall consider the context and




circumstance of the mediation, including subject matter of the dispute, availability of
support persons for the party and whether the party is represented by counsel.

E-D In appropriate circumstances, a mediator shall eneeurage inform the parties te-seek of
the importance of seeking legal, financial, tax or other professional advice before,

durlng or after the medlatlon process A—meéla{epeha#exela#egenerﬂly—te—pm—se

V. Self Determination: A mediator shall respect and encourage self-determination
by the parties in their decision whether, and on what terms, to resolve their dispute,
and shall refrain from being directive and judgmental regarding the issues in
dispute and options for settlement.

A. A mediator is obligated to leave to the parties full responsibility for deciding whether
and on what terms to resolve their dispute. He/She may assist them in making
informed and thoughtful decisions, but shall not impose his/her judgment or opinions
for those of the parties concerning any aspect of the mediation.

B. A mediator may raise questions for the participants to consider regarding their
perceptions of the dispute as well as the acceptability of proposed options for
settlement and their impact on third parties. Furthermore, a mediator may suggest for
consideration options for settlement in addition to those conceived of by the parties
themselves.

C. A mediator shall not impose his/her opinion about the merits of the dispute or about
the acceptability of any proposed option for settlement. A mediator should resist
giving his/her opinions about the dispute and options for settlement even when he/she
is requested to do so by a party or attorney. Instead, a mediator should help that party
utilize his/her own resources to evaluate the dispute and the options for settlement.

This section prohibits imposing one’s opinions, advice and/or counsel upon a party or
attorney. It does not prohibit the mediator’s expression of an opinion as a last resort
to a party or attorney who requests it and the mediator has already helped that party
utilize his/her own resources to evaluate the dispute and options.

D. Subject to Standard IV. E. above, if a party to a mediation declines to consult an
independent counsel or expert after the mediator has raised this option, the mediator
shall permit the mediation to go forward according to the parties’ wishes.



E. If, in the mediator’s judgment, the integrity of the process has been compromised by,
for example, inability or unwillingness of a party to participate meaningfully,
inequality of bargaining power or ability, unfairness resulting from non-disclosure or
fraud by a participant, or other circumstance likely to lead to a grossly unjust result,
the mediator shall inform the parties of the mediator’s concern. Consistent with the
confidentiality required in Standard 111, the mediator may discuss with the parties the
source of the concern. The mediator may choose to discontinue the mediation in
such circumstances but shall not violate the obligation of confidentiality.

V1. Separation of Mediation from Legal and Other Professional Advice: A
mediator shall limit himself or herself solely to the role of mediator, and shall not
give legal or other professional advice during the mediation.

A mediator may; provide information that the mediator r-areas-where-he/she is
qualified by training and or experience to provide,raise-guestions+egarding-the-only

other-professional-advice— Mediators may respond to a party’s request for an opinion
on the merits of the case or suitability of settlement proposals only in accordance with
Section V.C. above.

OFFICIAL COMMENT

Although mediators shall not provide legal or other professional advice, mediators may
respond to a party’s request for an opinion on the merits of the case or the suitability of
settlement proposals only in accordance with Section V.C. above, and mediators may
provide information that they are qualified by training or experience to provide only if it
can be done consistent with these Standards.

VII1. Conflicts of Interest: A mediator shall not allow any personal interest to
interfere with the primary obligation to impartially serve the parties to the dispute.

A. The mediator shall place the interests of the parties above the interests of any court or
agency which has referred the case, if such interests are in conflict.

B. Where a party is represented or advised by a professional advocate or counselor, the
mediator shall place the interests of the party over his/her own interest in maintaining
cordial relations with the professional, if such interests are in conflict.

C. A mediator who is a lawyer, therapist or other professional and the mediator’s
professional partners or co-shareholders shall not advise, counsel or represent any of
the parties in future matters concerning the subject of the dispute, an action closely
related to the dispute, or an out growth of the dispute when the mediator or his/her
staff has engaged in substantive conversations with any party to the dispute.




Substantive conversations are those that go beyond discussion of the general issues in
dispute, the identity of parties or participants and scheduling or administrative issues.
Any disclosure that a party might expect the mediator to hold confidential pursuant to
Standard |11 is a substantive conversation.

A mediator who is a lawyer, therapist or other professional may not mediate the
dispute when the mediator or the mediator’s professional partners or co-shareholders
has advised, counseled or represented any of the parties in any matter concerning the
subject of the dispute, an action closely related to the dispute, a preceding issue in the
dispute or an out growth of the dispute.

D. A mediator shall not charge a contingent fee or a fee based on the outcome of the
mediation.

E. A mediator shall not use information obtained or relationships formed during a
mediation for personal gain or advantage.

F. A mediator shall not knowingly contract for mediation services which cannot be
delivered or completed as directed by a court or in a timely manner.

G. A mediator shall not prolong a mediation for the purpose of charging a higher fee.
H. A mediator shall not give or receive any commission, rebate, or other monetary or

non-monetary form of consideration from a party or representative of a party in return
for referral or expectation of referral of clients for mediation services.

VI11. Protecting the Integrity of the Mediation Process. A mediator shall encourage
mutual respect between the parties, and shall take reasonable steps, subject to the
principle of self-determination, to limit abuses of the mediation process.

A. A mediator shall make reasonable efforts to ensure a balanced discussion and to
prevent manipulation or intimidation by either party and to ensure that each party
understands and respects the concerns and position of the other even if they cannot
agree.

If a mediator believes that the actions of a participant, including those of the

mediator, jeopardize conducting a mediation consistent with these Standards, a
mediator shall take appropriate steps including, if necessary, postponing, withdrawing
from or terminating the mediation.




