Dispute Resolution Commission

Minutes

Friday, March 16, 2007

North Carolina Central University School of Law

Durham, NC

11:00 a.m.

Commission members present: Steelman, Banzet, Conley, Criner, Gumbiner, Hay, Hudspeth, Lee, Seigle, and Turner.  Ex-officio members present: Anderson, Beason, Cohen, Fuqua, Laney, and Schafer.  Staff present: Ratliff.  Guests present: Zeb Barnhardt.

Judge Steelman welcomed everyone and the asked for approval of the minutes from the November meeting.  They were approved with no changes.  Next he administered the oath of office to Larry Hudspeth who began serving his second term on the Commission.   

Because he had to leave the meeting early to attend to other commitments, Judge Lee gave his report of the Program Oversight Committee.  He reported that a mediator had contacted Ms. Ratliff regarding concerns about MSC Rule 7.  The mediator complained of difficulty in enforcing the administrative fee when a substitution occurred.  Ms. Ratliff had sent revisions to Rule 7 that had been approved earlier by the Commission (but had not yet gone to the Supreme Court) to the mediator for his review and he responded with comments.  The mediator’s comments were discussed at the Committee meeting. Judge Lee suggested that many mediators are reluctant to enforce that fee for fear of losing business and he added Ms. Fuqua had pointed out at the Committee meeting that she believed the number of requests for substitutions was rising and that it was creating additional work for court staff.  The Committee asked Ms. Fuqua to contact support staff and inquire about substitutions and whether they believed corrective action was warranted. Judge Lee asked Ms. Fuqua to report on the survey.  She noted that 27 of 28 court staff had responded that they considered substitutions to be a problem and were supportive of the Commission taking corrective action, including assessing a fee to be paid to the court.  It was noted that the Industrial Commission requires that a substitution fee be paid to the Commission.  Judge Lee suggested that if an additional fee was to be paid to the courts, it would probably require a statutory change.  Judge Lee was asked whether requiring this fee might build more delay into the process.   He  noted that his committee was continuing to discuss this matter.

Next, Judge Lee proposed some minor revisions to MSC/FFS Rule 2 clarifying that biographical information about mediators is now available on the web only and to FFS Rule 8 clarifying the cases eligible for observation by non-attorney applicants.   The revisions were approved unanimously.

Next, Judge Steelman reported for the Executive Committee.  First, he reminded everyone that it had been determined that Commission members and staff were exempt from reporting under the State Ethics Act. Judge Steelman also reported that legislation introduced by the Commission relating to the new district court program for mediation of criminal matters and to the Commission’s retention of unspent revenue was moving forward. 

Next, Ms. Ratliff reported on the Insurance Department’s Disaster Mediation legislation.  Ms. Ratliff noted that since she and Judge Steelman had met with Insurance Department managers, she has had several discussions with their legal counsel, Rose Williams, and that Judge Williams had expressed a willingness to make the changes that had been discussed at the meeting.  Ms. Ratliff reported that she understood they were working on the revisions now.  Judge Steelman then asked Ms. Ratliff to report on a request that she had made regarding her work schedule.  Ms. Ratliff noted that the impending relocation of the Commission’s office would make it difficult for her to transport her daughter to and from her charter school and still maintain the 9:00 to 3:00 work schedule she currently had.  She asked whether she might be able to work from home to make up whatever part of the workday she missed due to transporting her daughter.  The Commission indicated that it would not object to her doing so.  

Next, Judge Steelman asked Ms. Ratliff to proceed with her office report.  Ms. Ratliff first noted that Judge Steelman, Ms. Seigle, Professor Morris and AOC Director Ralph Walker had all recently appeared on a television show discussing mediation.  She added that her office had alerted mediators and that many had watched and registered a positive response with the office.  Next, she reported that beginning this year, the certification renewal process would be conducted entirely on time, less mailing of the check.  Ms. Ratliff also reported that out of more than 1,000 sets of program rules, the Center for Analysis of ADR Systems (CAADRS) had selected 16 as model rules.  Five of the 16 were North Carolina program rules.  She added that she intended to peruse the remaining 11 rules to see if they contained provisions that might be useful.  She also noted that the March 1, 2006, deadline for implementing FFS Programs had expired.  She noted that she had asked AOC staff whether they knew how many programs were operating at this point and was told her question was premature.   Lastly, Ms. Ratliff reported that the Commission’s office was starting to receive a significant number of calls relating to disputes that had nothing to do with the Commission’s work.  She thinks that the Commission’s name might be too amorphous.  She has asked staff to start logging in the calls.

Next, in the absence of Ms. Bernholz, Professor Morris reported for the Standards, Discipline and Advisory Opinions Committee.  He first noted that Alice Mine from the State Bar had met with the Committee to discuss the State Bar’s request for comment on the issue of whether, pursuant to State Bar Rule 8.3., an attorney acting as a mediator is obligated to report unethical conduct on the part of an attorney participant that the attorney-mediator learns about in mediation.  Ms. Mine told the Committee that there was no hurry in this matter, that it was a difficult provision to enforce and that the State Bar was willing to work with the Commission in addressing the issue.  Professor Morris also reported that the committee had met with Mel Wright from the Chief Justice’s Committee on Professionalism.  Mr. Wright explained that in his program, volunteer lawyers met with colleagues who had been the subject of reports regarding unprofessional conduct.  The volunteers try to get the individual in question to assess his/her situation and if there is a problem, to seek help, if necessary, and make constructive changes.  Committee members thought this approach might have some utility for the Commission.  Next, Professor Morris asked Ms. Ratliff to summarize proposed Advisory Opinion 07-11.  She explained that the Opinion grew out of a complaint and that it largely addressed the requirement that mediation agreements be reduced to writing.  The proposed Opinion was adopted without revision.  There followed some discussion about the fact that the Report of Mediator does not provide a place for a mediator to report that an agreement reached in mediation is not enforceable until after a certain period of time has lapsed.  Some proposed language to revise the Report was discussed and Ms. Ratliff was asked to bring the form before the appropriate committee.  

Next, Professor Morris and Ms. Ratliff briefly discussed some disciplinary matters that the Committee had been addressing and noted that others would be brought to the Committee’s attention very soon.  Judge Steelman noted that prior to the hearing that was held that morning, that the mediator had contacted Ms. Ratliff to ask whether he could attempt to negotiate a different sanction with the Committee or Commission’s chair or whether he could negotiate the issue of publication of the sanction.  Judge Steelman noted that he Rules did not provide for this, especially now that the matter was before the full Commission.  He suggested that perhaps the rules should permit such negotiations.  He suggested that an Ad Hoc Committee be formed to look at proposed revisions to the Standards and also to review the new hearing rules now that the Commission had actual experience implementing them.  Ms. Anderson, Mr. Beason, and Mr. Gumbiner agreed to serve.   

Since Ms. Fuqua had to leave, Judge Steelman called for her liaison report from judicial support staff.  She noted that there had been some confusion over Ms. Ratliff’s participation at the Judicial Support Staff Conference and that she was concerned that district court staff were not being adequately trained regarding the FFS program rules and that perhaps the Commission should have been more involved in the AOC sponsored training that was offered both at the Conference and in the field.  She hoped for more cooperation in the future. 

Mr. Criner next reported for the Certification and Training Committee.  He noted first that his Committee had met over the telephone with Ellen Gelbin who teaches a mediation class at Wake Forest Law School.  Ms. Gelbin had asked the committee to consider whether it could approve a trainer application for a 40-hour course that involved significantly less than 40-hours actual classroom instruction, but provided for additional reading and writing assignments outside class.  The Committee determined that MSC Rule 9 required 40-hours of actual classroom instruction.  Judge Steelman agreed that if Ms. Gelbin wished, he would write a letter to the University explaining the requirement and encouraging it to offer a three credit hour course that could lead to certification.  Mr. Criner and Mr. Laney noted that there had been some problems with a recent application that contained material that had apparently been reproduced without the permission of the author.  He polled some Commission members and trainers and their sense was that it was appropriate for Commission staff to call such concerns to the attention of the trainer, but not to withhold approval on that basis alone.  The Commission felt this was an appropriate approach.  Mr. Laney also suggested that perhaps it was not appropriate for trainers to advertise their program or hold courses prior to their certification.  Ms. Ratliff suggested that perhaps the Trainer Guidelines should be revised in that respect and she offered to work on some language.  Next, Mr. Criner directed attention to proposed changes to the MSC and FFS Trainer Guidelines which addressed the time frame over which programs could be offered, i.e., all training must be completed with 30 days from start to finish.  Mr. Beason asked what happens when a student attending a training becomes ill and misses a day and then tries to make it up at the next training which may be some months off?  Mr. Criner noted that the change is not intended to address that kind of situation.  The revisions were unanimously adopted.  Next, Mr. Criner reported that Ms. Ratliff had drafted a proposed Guide to Selecting a Mediator and had circulated it for comment.  Ms. Anderson and Mr. Gumbiner noted that they had some objections to the Guide being posted on the Commission’s web site and want to discuss them with the Committee.

Mr. Laney next reported for the Ad Hoc Committee on mediation of district court criminal matters.  He noted that Senator Hartzell had introduced SB 728 authorizing the new program and that over the spring and summer his Committee would focus on drafting rules which he hoped would be ready for the Commission’s August meeting.  Judge Steelman asked that Mr. Laney try to insure that the legislation’s effective date would allow leeway to get rules and forms in place.

Next, Judge Steelman called for Liaison reports.  Ms. Anderson reported for the Dispute Resolution Section that Judge Melzer Morgan had asked for Commission input as to whether Legal Aid could recruit a panel of mediators who would be available to mediate for their clients without charge, but might assess a fee of the adverse party.  She noted that certified mediators are obligated to serve indigent parties, but that Legal Aid was still uncomfortable asking.  The Commission saw no impediment to Legal Aid exploring this matter with mediators.   Ms. Anderson added that her term as Chair expires this summer and that Lynn Gullick would be replacing her as liaison from the Section.  Lastly, she noted that the Section’s Annual Meeting would be held on March 22 at the Bar Center with a reception at Frank Laney’s home the night before.  Ms. Cohen reported for the AOC that AOC staff would soon be consolidated in a new building and she distributed updated contact information for Court Programs’ staff.  Mr. Morris reported that the Mediation Institute was moving forward and they were finalizing course offerings.  Judge Steelman reported that the Court of Appeals Mediation Program was continuing to resolved mediated cases.

There being no further business the meeting was adjourned.  
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