MINUTES

NORTH CAROLINA COURTS COMMISSION

Friday, March 15, 2002, 10:00 a.m.

Room 544, Legislative Office Building


The North Carolina Courts Commission met on Friday, March 15, 2002, at 10:00 a.m. in Room 544 of the Legislative Office Building.  The following members were present: Senator Fountain Odom (Chair), Senator Daniel Clodfelter, Mr. T. W. Ellis, Mr. William Flynn, Mr. Carl Fox, Judge Lee Gavin, Mr. Carl Hayes, Judge Robert Hunter, Mr. Paul McCrary, Representative Mickey Michaux, Jr., Justice Sarah Parker, Judge Jack Thompson, Senator Allen Wellons, and Mr. Tom West.


Senator Fountain Odom, Chair, called the meeting to order and asked the members to introduce themselves.  He asked if there were any changes or corrections to the minutes of May 18-19, 2001.  Hearing none, he recognized Mr. Ellis for a motion to approve them.  The motion carried.

Electronic Criminal Process & Procedures


Senator Odom introduced Mr. Tom Andrews, Counsel to the Administrative Office of the Courts, to make a presentation on draft legislation regarding electronic criminal process and procedures (see Attachment 1).  Mr. Andrews said the AOC is requesting the Commission recommend the legislation to the General Assembly for enactment.  It is designed to bring North Carolina criminal process and procedure into the electronic era.  It is necessary because the AOC is well along in the process of developing technology to automate the creation, issuance and service of criminal warrants and other forms of criminal process throughout the state.  He provided a handout to the members to explain the technology and the legislation (see Attachment 2).  The legislation will allow a paperless system for generating criminal process where a magistrate or other judicial official can make the judicial decision that probable cause exists to arrest someone, and then, with the assistance of computer technology, compose, sign, issue and file that warrant electronically.  The warrant will exist only in electronic form until a law enforcement officer confronts a defendant, at which time one copy will be printed in paper form to be handed to the defendant so the defendant will know what charges he or she is facing.  The facts of the arrest and service will be entered electronically, and all the information will be stored and can be updated at any time.


A User Advisory Committee for Technology Development has guided the development of the system, shaped the policy and worked out all of the practical, logistical details to make the system usable by the courts and by law enforcement agencies.  The members of the Committee are listed on Attachment 2.  The project is called NC AWARE (North Carolina Automated Warrant Repository).


The draft legislation is seen as necessary to assure that electronic filings would have the same legal effect as traditional paper methods.  The members of the drafting subcommittee are listed on Attachment 2.  The main features of the legislation are:

· There will be a statewide electronic repository for warrants and other criminal process.

· All judicial officials and law enforcement agencies will have on-line access to the information in the repository.

· After a magistrate finds probable cause, the magistrate will compose, sign, issue and file the warrant electronically.

· The warrant itself will then exist in the clerk’s records in electronic form only, until a copy is needed to serve on the defendant.

· When needed, the warrant may be printed in paper form anywhere in the State and served on the defendant, and the officer will then make his or her return electronically.

· In offices without direct access to the electronic repository, the warrant can be issued in paper form, and then entered in the electronic repository by the clerk.

One of the main differences between the current technology available to magistrates and the new technology is that with the current technology, information about a process is retained in the electronic records, but the official still needs to print a piece of paper and use the piece of paper as the vehicle for authorizing the arrest or serving paper on the defendant.  Under the new system, the warrant itself will exist in electronic form and be looked up on a screen and printed out exactly as it would otherwise have been if issued in paper form.

Mr. Andrews listed the following advantages of the proposed system:

· All outstanding, unserved warrants will be immediately available to all law enforcement agencies and officers throughout the State, and can be served immediately wherever and whenever the defendant is taken into custody.

· It will reduce paperwork in several significant respects:  (1) no paper exists until it is needed; (2) only the defendant’s copy is ever printed; and (3) a paper original will not need to be physically sent across the State to effect service and record the officer’s return.

· It will reduce jail time spent awaiting arrival of a paper warrant for service on defendant.

· It will allow for immediate update when the warrant is served and when charges are disposed.

· It will reduce the risk of improper arrest resulting from failure to recall and retrieve a paper warrant after the warrant is served, or to recall an order for arrest after the charges are disposed.

The new system is a win-win situation: it is good for law enforcement and good for the rights of the accused.

Mr. Andrews then described the four sections of the bill (see Attachment 1).  The provisions state that electronic means of process and procedure have the same legal force and effect as former paper means.  It changes nothing about what it takes to issue a valid warrant, to make valid service, or to make a valid arrest.  He addressed the question of what would make a valid signature and stated that the proposed legislation would define an authorized electronic signature.  The drafters chose not to require a facsimile or other signature because it is a simpler and more effective technology.  It does not explicitly require a name, but that requirement could be added if the Commission deemed it necessary or advisable.  Senator Wellons suggested the bill should state that the full name of the person responsible for the issuance should be included.  Senator Odom agreed.

Senator Clodfelter commented that there are other references to electronic signatures in the statutes and that it would be desirable to have as much consistency as possible across the statutes in the definition.  Mr. Andrews replied that he had looked at electronic commerce law and felt the requirement of filing a secure copy of the signature with the Secretary of State was unduly cumbersome.  He added that the definition in the proposed legislation is based largely on the definition of a signature in the Uniform Commercial Code.

Representative Michaux asked about the definition of “document” and how a determination would be made as to whether there is a proper warrant.  Mr. Andrews replied that the Clerk would print out a copy of the warrant upon request.  He added that, in the future, an attorney could have “Read Only” access from his or her office.  Representative Michaux then asked what the cost of the legislation would be.  Mr. Andrews deferred to Mr. Basil McVey, Deputy Director for Court Services of the AOC.  Mr. McVey said the potential amount would be $6.4 million for the development and implementation of the system.  That figure does not include costs to local law enforcement or other law enforcement agencies to make it accessible in patrol cars.  He said most of the cost would be borne by a federal grant, but would require about 25 percent from state funds.  He added that he did not know how much it would cost local governments.

Senator Clodfelter asked about the on-going maintenance and operating costs to keep the system functioning properly and how much savings would be realized from replacing the current paper system.  Mr. McVey said that those figures are not available at present, but will be at some time.  Senator Odom commented it is unlikely that any new program would be funded with the budget in its current state.  Mr. McVey replied that a lot of the costs have already been incurred and spent.  He said he would find out how much of the $6.4 million has not yet been secured before the end of the meeting.

Senator Odom asked how the system would interface with the other computerized systems in the criminal justice system across the state.  Mr. McVey replied that all the architecture has been approved by the Information Resource Management Commission (IRMC), and is compliant with an open standard for distributing, obtaining and sharing information.  The information will be entered only once and it will be shared everywhere it is needed.  It will be completely integrated with the Court Information System and will be able to provide access to local law enforcement systems and other state agencies.  Senator Odom said he assumed there would be sufficient backup to the system in case of a crash, and Mr. McVey replied that was correct.  Senator Odom asked to what extent the system could interface with the national repository of criminal information.  Mr. McVey replied that a later phase of the project is to share the data with the National Crime Information Center (NCIC) database.  He added that the AOC is assuring that everything added in the design will comply with the NCIC and other and state federal agencies that need reports.

Senator Wellons asked about the security of the system.  Mr. McVey said that data could be entered by law enforcement or others to get it to the stage where it could be presented to the judicial official to determine probable cause.  When the magistrate or other judicial official finds probable cause, the image itself and the data with it is locked and cannot be changed for any reason except for authorized expunctions.  Mr. Andrews added that the definition of “filing” and “filed” being complete when the document is “unalterably retained” provides the statutory requirement.  Once the magistrate issues the warrant there will be no person authorized to alter or edit it.  A bench warrant would be a newly created document.  The recall of the warrant would be a separate act.

Senator Clodfelter asked where in the proposed legislation it defines who is a person with authorization.  Mr. Andrews replied it does not because there are internal standards.  He added that he believes it would be difficult to come up with a comprehensive and complete definition.  He further added that the agency itself will set standards and have very good security.  Nothing in the proposed legislation would change existing law as to who is authorized to issue a warrant.  Senator Clodfelter suggested language be added to assure that the only people who can alter, amend or change a warrant are those who are authorized to issue a warrant.  Representative Michaux commented that sometimes warrants are amended in court.  Mr. McVey commented that even though changes are made or information added, the data on the original warrant is not changed.

Mr. Andrews told the committee that the one document not covered in the draft legislation is search warrants.  Law enforcement users made the decision not to include search warrants in the system because they do not want people to have access to the warrants until they are ready to be served.  Representative Michaux suggested they be added to the system.  Senator Odom suggested it be added after it was served so there would be a complete electronic record for a particular case.

Mr. Andrews summarized the legislation by saying that the purpose of it is to put paper and electronic means of criminal process and procedure on equal footing before the law.

In response to a question by Mr. Tom West, Mr. Andrews clarified a provision in Section 2 of the proposed bill by saying that printed copies of the process are to be served not later than 24 hours after being printed to prevent a person from being arrested more than once on the same warrant.

Mr. Carl Fox suggested that in the Recall of Process provision (page 8, line 18 of Attachment 1) district attorneys be included in the list of people who can recall a warrant because they often know there is a problem with the warrant before a judge would know.  Mr. McVey commented that district attorneys were excluded because district attorneys have the authority to dismiss a charge and if a charge is dismissed and it gets entered, the officer would be notified to not serve the paper.  Judge Gavin commented that he believes the judge should be the one to determine when arrest orders should be withdrawn.  Senator Wellons suggested a clarification be made because sometimes a case is dismissed but the order for arrest is not recalled.  Senator Odom suggested Mr. Andrews look at this issue before the next meeting.

Senator Odom entertained a motion from Senator Wellons to approve the concept of electronic process and procedure.  The motion carried.  Mr. Andrews is to bring a refined version of the legislation to the next meeting based on the above discussion.

Jury Reforms Endorsed by the North Carolina Judicial Conference


Senator Odom introduced Judge K. Edward Greene of the North Carolina Court of Appeals to present jury reform proposals endorsed by the North Carolina Judicial Conference.  Judge Greene told Commission members that jury reform had been taken up by the Judicial Conference in the mid-1990’s and the Conference had made three proposals:

· Provide more expeditious methods of selecting jurors in civil and criminal cases (see Attachment 3).

· Modify the number of peremptory jury challenges in civil and criminal cases (see attachment 4).

· Amend the North Carolina Constitution to allow a criminal defendant in a non-capital case to waive a jury trial (see Attachment 5).

The first proposal would add the “struck” system as an alternative to the “strike and replace” system for selecting juries.  With the “struck” system, 30 people would be put in the jury box, the state would examine all of them, then the defendant would examine all of them, and then the lawyers will tell the judge whom they want to excuse for cause, and whom they want to peremptorily challenge.  The jurors would not know who excused them and it would not be done in front of the court.  The first twelve of the prospective jurors remaining would be empanelled.  It is a more efficient system than the “strike and replace” system.  It takes the lottery out of the process because each side will have seen all the potential jurors before having to make their challenges.  The legislation would give the trial judge the option to let the parties know well in advance which method he or she would use.  The “struck” method currently is used by several federal and state courts.  The Judicial Conference proposes it be used in both civil and criminal cases.

The second proposal would change the number of peremptory challenges.  Currently there are 14 challenges for each side in capital cases, and 6 peremptory challenges for each side in non-capital criminal cases.  In civil cases, each side has 8 peremptory challenges.  If there are multiple defendants or plaintiffs in a civil case, the judge may expand the number of peremptory challenges.  The proposal would reduce all the numbers:  in civil cases the number is reduced from 8 to 3; in criminal capital cases the number is reduced from 14 to 7; and in non-capital cases the number is reduced from 6 to 3.  Many on the subcommittee in the Conference wanted to eliminate them entirely; others wanted to keep the current levels.  Judge Greene enumerated the arguments for and against peremptory challenges.

The third aspect of jury reform concerns the jury trial itself.  Article I, Section 24 of the North Carolina Constitution deals with jury trials in criminal cases.  It says no person can be convicted of any crime but by unanimous verdict of a jury in open court.  The proposed legislation says that with the approval of the court, and with the consent of the State, a defendant can waive a jury trial in a non-capital criminal case.  With respect to civil cases, the Constitution in Article 1, Section 25 says that in action respecting property, a person is entitled to a jury trial.  Case law developed over the years says that if there was a right to a jury trial in a civil case that existed prior to 1868 then there is a constitutional right to a jury trial in a civil case today.  In any new cause of action created since 1868, the legislature can take away the right to a jury trial in a civil case.

Senator Odom recognized Justice Parker for a question on the first of the proposals.  The question was if the change would apply to both civil and criminal cases.  Judge Greene replied it would.  Justice Parker commented that a constitutional question might arise on appeal based on the arbitrary nature of the decision on the way jurors are selected.  She added that the North Carolina Supreme Court is seeing appeals based on a challenge to structural error in jury selection when there has been slight deviation from what the statute says.  Judge Thompson said he has selected juries using a modified system with general questioning of the group and individual questioning on sensitive issues to avoid spoiling the panel.  He asked if the proposed method would prevent the use of the modified system.  Judge Greene replied that he did not think it would.  Representative Michaux asked why we need to change a system that is working.  Judge Greene said the question is whether it is working:  former Chief Justice Burley Mitchell was of the opinion that the jurors were not pleased with the current method, the system would not operating efficiently, jury selection took too long, and the use of peremptory challenges was being abused.  He asked the Conference to look at what other jurisdictions were doing for jury selection.  Representative Michaux commented that as a defense attorney, he wants to zealously protect his clients’ rights and prefers the current system.  Senator Odom commented that there have been complaints about the amount of time it takes to select a jury in both criminal and civil cases, and added that it is worth the Commission’s time to look at possible alternatives.  He added that until capital punishment is abolished, it would be a mistake to make any change in the way capital cases are treated.  He said that any changes the Commission approves should not apply to capital cases.

Mr. Carl Fox commented he sees a problem in using the “struck” method because of the amount of physical space it would take.  If prospective jurors were seated in rows in a courtroom, the attorneys would be at a disadvantage in seeing body language that could have an input into their decision about suitability for serving on the panel.  Senator Odom said he had tried a case in South Carolina where the “struck” method was used and found it did take about less time to empanel the jury.  Judge Thompson said that if the numbers of peremptory challenges were reduced in civil and criminal (including capital) cases it would drastically reduce jury selection time.  Senator Odom commented that reducing the number of peremptory challenges would place a burden on the attorneys for both sides in a civil case.  Representative Michaux added that he believes time should not be a controlling factor in deciding about changes in the jury system.  Judge Greene said that time was not the main factor in the proposal to reduce peremptory challenges.

Mr. Fox commented that the provision about the consent of the state in a defendant waiving a jury trial should be deleted because the state has no interest in whether or not a defendant is tried before a judge or a jury.

Mr. Tom West said he would like to make the change to a “struck” system in civil cases where a person’s freedom is not at risk.  He added that time is a consideration in civil cases and he believes more people would select a jury trial in a civil case if the jury selection did not take as long.

Senator Clodfelter commented that his experience in federal court with the judge controlling jury selection has been positive and asked if the Conference had debated that position.  Judge Greene replied they had, and the judges had said they did not want to be in control of the process.  They do want to have more authority in obvious situations to excuse someone, and they do want to be able to set some time limits on the selection process.

Senator Odom asked for comments and suggestions from the members.  Senator Clodfelter said he would favor moving forward with the option to waive jury trial rights on non-capital cases.  He added that he agreed with Mr. Fox that the state should have no say in that process.  Judge Gavin objected to the provision that would allow the trial judge to veto the defendant’s choice to waive his right to a jury trial because it makes the defendant’s “constitutional” right meaningless.

Senator Odom asked for a show of hands of those who were in favor of exploring further some alternative method of selecting a jury on civil and non-capital criminal cases.  Sufficient support was shown that those issues will be discussed again.  He then asked if there was interest in looking further at reducing the numbers of peremptory challenges in jury selection for civil and non-capital criminal cases.  He determined there was not enough interest in that issue at this time.  By a show of hands, Senator Odom found there was support for further consideration of the constitutional amendment to allow a criminal defendant in a non-capital case to waive a jury trial.

Representative Michaux asked that the proposal be amended as Mr. Fox suggested, so that the state would have no say in waiver situations requested by criminal defendants in non-capital cases.  Judge Greene said the Conference had found that many state jurisdictions allowed the state to have an interest in whether or not waivers of trials by juries in non-capital criminal and civil cases should be granted.  He added that some judges do not want to have the responsibility of trying the case as a single fact finder and therefore wanted a say in whether the waiver was granted or not.  Judge Greene suggested the constitution be amended as in the proposal and the issue of whether or not the judge or the state be able to overrule the waiver could be addressed in legislation.  Senator Odom suggested the proposal be redrafted and discussion of the proposal be continued at the next meeting of the Commission.

Emergency Magistrates

Senator Odom introduced Ms. Pamela Best, AOC Judges, Clerks and Magistrates Association, to discuss a bill to amend the constitution to provide for emergency magistrates (see Attachment 6).  Any time a magistrate is not able to work (vacation, illness, being called up for Reserve duty) it divides the work into larger pieces for the magistrates who remain working.  In counties with small numbers of magistrates, it works a hardship on the remaining magistrates.  Emergency magistrates would be appointed and be assigned where needed.  Senator Odom told the Commission he had received a letter from Chief District Court Judge Grafton Beaman of the First District Court who is supportive of the proposal.  The consensus of the members was that the Commission should continue to work on the issue.  Mr. Carl Hayes suggested some other issues might be addressed as the Commission considers the proposed constitutional amendment.  Senator Odom suggested Mr. Hayes work with the Association to present other changes to be addressed.  Senator Odom will work with Mr. Jim Drennan and General Assembly staff to come up with a specific proposal with additional options for the next meeting.  Senator Clodfelter told the Commission that a working committee appointed by the Chief Justice from the State Judicial Council to address magistrates’ issues is developing some legislative proposals.  Mr. Drennan said he is working with that committee and will also work with Senator Odom and staff.

Recap of Jury Retreat Small Group Recommendations

Senator Odom asked the members of the Commission to take the list of small group recommendations with them and be prepared to discuss any recommendations they would like the Courts Commission to make at the next meeting.  Senator Clodfelter said that there is a need for improvement in the compilation of the juror source lists by eliminating overlapping entries.  Several people who have been permanently excused from jury duty or who have recently served on a jury still receive calls because of overlaps in the source records.

Information on Cost of AOC Proposal


Senator Odom recognized Mr. McVey to give the Commission information on the costs of the electronic criminal process and procedure system.  He said the $6.4 million figure has been changed to $4.1 million.  There is a current drive underway to find a way to drive the cost down by sharing resources with the Information Resource Management Commission (IRMC) and the Criminal Justice Information Network (CJIN).  To date $1.5 million has already spent or allocated for the system: $750,000 in state funds for a 25 percent match; another $750,000 in state funds for a 10 percent match.   Additional money has been identified from terrorism funds.  Senator Odom requested that Mr. McVey provide a written report on costs for the next meeting.

The meeting adjourned at 1:15 p.m.

_______________________________________
________________________________

Senator Fountain Odom, Chair
Dot Waugaman, Commission Assistant
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